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Do not »
The Honorable George Hansen - not naky ava;luble to nubllc reuding 4

WASHIKGTON, D .G, 20348 ‘?3

House of Representatives

Deayr Mr., Hansen:

This is_ig response to your

1979ﬂ,requestin§lt

MA% © 0 i9%Y

- "ll“

1etter of. Febtuary la,

hat Ve review the conglusions reached

in our letter of February 6, 1979, concerning thelpro-
priety of the noncompetitive award of a \onstruct on

of the Nrmy,
Jones).

The con;ract, aWarded on ¢
for the r@loca

_contract by the, §9£R§m9£.ﬂnﬂinﬁf

to J.2, Jones Conatyxuction ComEang (J.A.

£/ (Coxps), Department

L. g aa&’%.?

ho]ewsource basis, was |
af. certain_military 1nshali@tign§_§nd

bases in:the Panama Canal. Zaue.(Cxnal Zone) in' anticipa-

tion of the

October 1, 1979 effec

ttva date of the Panama

Canal Treaty (Treaty), ratified by, the Senate of, the
United Statys on April 18, 1u78,
plete absenca of competition ‘'in the! procurement proce-
dures emp onod'Ef"the Corps in. light of the existence
of other firiis qualified to perform the work. Ouy
initial letter to you was based upon a written report
presented to uur Office by the 'Corps. In connection
with your Februwary 15, 1979 request, however, we con-
ducted a field audit of the contract and correspondence |

files at the

ngpaL_ﬂ_gilg abam

which awarded the contract, and

sonnel involved in the

follow.

\',

You object to the'com-

a Office (Mobile), ~A&Fa &'03;/&
nterviewed Mohile per-

selection process. Our findings

As early aéﬂwovpmber 17, 1977, app;rently in antic~

ipation of the rakification of the Treaty, the Corps’
Office of Chief of Engineers (OCE) granted authoriza~

tion to Mobhile to oroceed

with final!design of an FY

78 (Fiscal Year 19W8) project in the :programmed amount
of approximately $3.3 million, for the construction of
temporary facilities (interim Phase I project) for units

SDYI7D
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that would be displaced by the entry into force of the
Treaty., (Article II of the Treaty provided, prior to
the Brooke reservation, that the Treaty would enter into
force, subject to ratification, six calepdiur months from
the date of the exchange of the instruments of ratifica-
tion. Pursuant to Article RXIII, property transfers from
thie United. States to Papama would then have occurred,)
While this {nitial design authorization directive for
the temporary facilities was modified several times be-
'‘fore its ultimate. cancellation on June 7, 1978, Mobile,
throughout early 1978, before the Treaty was ratified
and for sometime thereafter, was operating under the
assumpt.ion that the FY 78 $3.3 million interim Phase I
project would be the construction requirements; i,e.,
the necessary alterations to facilities that woald be
required as a result of the transfer of property provi-
sions of the Treaty.

On February 6, 1978, Mobile ﬁrote} in pertinent' part,
the following letter to the Corps' South Atlantic hDivision
{SAD) : ’ ' ) ' z

. i ' . . A
"Pprsuant to EfL: [Enaineer Coptract Ipnstruc-
tions): 3-102(b)'(1)b and ECL-3-408, request
authority to negotiate construction con-
tract(s) and/or letter contract(s) for con-
struction of Phase I, FY~78 Alterations to
Facilities in the Canal Zone.

"The Panama Canal Treaty requires certain

- facilities .be vacated w¥thin six (6) months
after ratification and the construction
necessary to facilitate .these moves must
bejgin immediately after that date, Be-
cavse of the time anstraints, it will be
necessary to negotiote and mobilize con-
tractor(s) in a mafter of days. [Thel
current estimated cost of Phase I con-
struction is $3,200,000,

"A copy of the proposed determinations and
findings by the Contracting Officer is
inclosed.
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"It ia further requested pursuant to ECI
3-408 that authority be furnished to enter
into a single source negotiated letter con-
tract with Wilson and Savage,\Inc,, 1890
Brooks Road, Memphis,® Tennessee, in the
event that ratification occurs, ppior to
completion of final design, The Contrac-
tor is preseptly on site and thevonly
contractor with sufficient organization

to proceed immediately withont final
design to accomplish this task within

the reqaired time restraint, Thﬂ value

of a letter contract cannot ke determined
since ratification date is not known and
status of design canno be dgtermlned““

The determination and findings~‘D&P) submitted with
the letiter to juistify negotiations cited 10 U.S.C. §
1/5304(a) 2) as authority, which permits the Corps to dis-
pense wyth formal advertiging when the “publlc exigency"
will not permit the delay incident to advertising. Also
submitted along with the D&F was a "Justification to
supoort sole source negotiation--Letter Contract", which
stated, in part, as foll?ws: o

"Tima is of thg essshce as the amount of

copstruction tad be placed is of considera-

ble mﬂgnitude and the) relocation by Using

Agency. of six.(6) moths aftor;treaty rati-

fication is critical, '\ Sole sdlrce lettey

nagotiation will permil. a construction

star: in a matter of hours, wherein com='

,petitive negotiations will require several

az_." (Emphasis added. ) <

Oon March 3, 1978, OCE granted Munlinited authority LA
to neqgotiate, including sole swurce, constriuction con-
tracts for Phase I, FY 78 Alterations to Facilities in
the Canal Zore.

On bpril 18, 1978, the Treaty was ratified by the
Senate, but, under the Brooke reservation, the required
transfer of property date was extended to October 1,
1979, the revised entry into force date of the Treaty.

--3--
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The following day, OCE again granted final design
authority to Mobile for the FY 78 Interim Phase I pro-
jeck, On April 24, 1978, OCE additionally authorized
final design of FY 80 Phase II permanent facilities,
which were to ultimately replace the temporary facili-
ties to be built under the FY 78 Interim Phase I pro-
ject, 7The estimated cost of FY 80 projects (project
Nos, 146-162), as set forth in the authorization dir-
ective, was approximately $29 million.

On June 7, 1978, NCE notified Mcbile that a "deter-
mination has been made that those faciljities in FY 78
[project] which were to accommodate interim moves will
not be necessary. Previous design authorization * * #
which involves interim facilities is ‘hereby cancelled.”

On July 10, 1978, Mobile was informed by OCE of the
cancellation of FY 80 projeot Nos. 146-162 and the inser-
tion in lieu thereof of project Nos, 167-171 into the FY
79 military construction program, Fijnal design was author—
ized, The previous Phase II FY 80 permanent facilities
were "“repackaged" into ¥Y 79 project Nos. 167~171, as
followus |

Egst. .Cost

Project No. Description ($000)
167 Test Facs. . 773
168 Faca. for 193d Inf. Bde 12,019
169 Facs. for 210th Avn Bn 15,185
170 Facs. for 470th M.I. 4,590
171 . Varlious Facs. .33

b S
Thus, the "repackaged" FY 79 projects were for the con-
struction of permanent facilities with a programmed.
amount of approxinately $33 million for Army facilities,
No temporary facilities were to be built. Further, the
directive informed Mobile that Congress had been notified
of "Section 612" action on Jupe 26,1978, to permit award
of a maximum of five Archit&ce. Engineer (A-E) contrijjg/
P

with fees in excess of $225,000. -

Vi, § 612, Sept. 12, 1966, 80 _Skat, 756, as amended,
requires that in the case of any public works project

- 4 - ' .
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for which design and architectural services are estima-
ted to cost $225,000 or moy=2, the Secretary of Defense
must dercribe the project and report the estimated cost
of such serviceg to Congress not less than 30 days prior
to the initial obligation «f funds),

After the necessary 30 days waiting period,; on
July 27, 1978, Mobile proceeded tou evaluate and select
the A~E firms best qualified to perform the services in
connection witl; the $33 million FY 79 projects. On
July 28, letter contracts were awarded to. five A-E firms
to prepare detailed design analysis, specifications and
drawings required for the proposed construction, The
A—-E letter contracts all had a target definitization date
of November 30, 1978, Upon definitization on November 30,
1978, the contracts generally provided for an eskablished
completion date of the design work by March 1979.

On July 28, 1978, Mobile wrote the following letter
to OCE:s :

"It. is anticipated that the Mobile Dis-
tvict will be requested, in the very ‘
immediate :future, to proceed with the
rehabj litation and construction of new
facilities incident to implementation
of the Panama Canal Treaty.

*Information currently available indi-
cates that the work will involve:rxeha-
bilitation, alteration and construction
of new facilities at. an estimated. cost
of $36.9 million, Provisions of the
Panama Canal Tyeaty require the transfer
of various U.S. military facilities to
panama over the first five years of the
reaty, with initial transfers to take
place on 1 October 1979, the effective
date of the Treaty's entry into force
(T-Day).

"Five A~E contracts are proposed for the

design work but will not be completed
before construction must start.

-5:-
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% * * Ok *

"Purshant to ECI 3—102(b)(2)a, authority
to use a TPFF [Cost Plus Fixed Fee] con-
q&fuction coentract in accordance with DA
KASPR) 3-405,6 and ER [Engineex Regulat tion

"'3 "2360

"Request authority * * * to allow immedi-
ate selection action required by ER 415-
345-230 prior to receipt of funds. No
award of contract will be made prior to
receipt of funds.'///'

The D&F, which cited 20 U,S.C. § 2304(a)(10) as the
authority to negotiate, stated, in part:

"The U,S, Army Engineer District, Mobile,
proposes to procure by negotiation a cost-
plus-fixed~fee construction contract for
Rebabi]itation of Present Facllities and

Construction of New Required Facilities
to Implement tlie Panama Canal Treaty at
Various Military Rases in the Canal Zone.
The estimated cost of the proposed pro-
curement is £36.9 million.

"Procurement by negotiation of the above
requirement is necessary due to the Panama
Canal Treaty requiring certain facilities
be turned over to the Panamanian Govern-
ment beginning-l October 1979 and the
fact that plans and specifications for
all work required cannot and will not be
finalized before May or June 1979. It

is necessary that construction begin
during the lst Quarter of FY 79 to neet
the. requirements of the Treaty and to
have the Defense components involved
operate satisfactorily during the trun-
sition and beyond.
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"Use nf formal advertising for the pro-

curement of the gbove services is imprac-

tical because time required to formalize

plans and specifications, advertise:and

award a contract would preclide comple-

tion and occupancy of the required facil-

ities within the time frame established

by the Treaty."

Four days previously, Mcbile had developed a list of
seventeen major qualified construction firms to deterxmine
their interest in u cost-plus-fixed fee construction con-
tract in the Canal Zone., .: The estimated cost of the pro-
ject, over a two year period, was approximately §35
million. Mobile personnel telephonically contacted all
seventeen of the major construction firms, FPourteen f£irms
stated that they were irterested and three stated that

they were not.,

On September 11, 1978, OCE approved Mobile's request
to negotiate a cnst-plus-£fixed-fee contract in the reduced
amount of $10.9 million, and further stated: y

"pursuant to the provisions of APP [
Procurement Procedu - s you:are
authorized to proceed with the contractor
selection procedures and negotiations con-
tained in ER 415-345-230, * * * [Y]ou

may take &all actions short of awarding

the coutract prior to receipt of funds.”

Thus, at this point, September 11, 1978,.Mobile had
been granted authority to' negotiate a contract from the
available qualified contzactors who had, expressed inter-
est in the construction projects. An OCE directive,
dated September 18, 1978, formally reduced the FY 79
smilitary construction projects to reflect a new Phase 1
amounting to $10.9 million, to be constructed by Octo-
ber 1, 1979. Mobile had been informed that this directive
was on its way prior to September 11, 1978, whereupon the
five A-E firms were directed to expedite and concentrate
on the new Phase I design. The concept of this Phase 1
was to move the displaced units to their permanent loca-
tions, but construct minimum essential facilities neces-
sary for operations. Design schedules of the A-E firms

- 7 -
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wera reestablighed for completion of the new Phase I
design in December 1978, On Ontober 4, 1978, more than
three weeks after Mobiie had been authorized to negoti-
ate a vost-plus-fixed-fee contract, it requested approval

from OCE to issue a4 letter contwvact to Pexini Corporation
(Perini), Framingham, Masnechusette, on grounds thats
' CNG-01730

"Investigation indicates Perini is asso-
ciated with tyo of the largest and most
experienced Panzmanian contractors which
will assurs an immediate, adequate and
continuous supply of Bk:‘led construction
labor, equipment, and‘mahaijement capabili-
ties to initiate procurement requirements
and complete construction of the initial
construction phase by 1 0 cober 1979.%

This request was apparently baaed on a September 22, 1978
letter veceived from Perini by Mobile in response to tele-
phone inquires from Mobile personnel during Septerber.

On October 6, 1978, OCE granted approval for the letter
contract but specificallyxétaned that "this approval for
lettier contract does nox constituter sole source authority.
A copy of the written deteniination to justify sole source
negotiation, signed by . the contracting officer and approved
by one level higher, must support your contract award."

On October 16, 1978, ten days later, Mobile submitted

a letter requesting authorxity to enter into a sole-source:
letter contract with Perini. The attached D&F, relying

on 10 U,S.C, § 2304 (a)(2),.was not a D&F. justifying gole
source negotiations but rather was simply.a D & F justify-
ing negotiations on grounds of "public exigency « . Approval
of the procurement was nevertheléss grantid on October 19,
1978. From the beginning of October, Mobile personnel had
engaged in several discussions with Perini throughout the
month. On October 31, 1978, Perini agvised Mobile thnat it
could not obtain the top management that it felt was
required to manage the construction projects and withdrew
from consideration. Shortly thereafter, Mobile contactad
J.A. Jones and Morrison-Knudson Company, Inc. (Morrison-
Knudsen), two f£irms known by Mobile through prior

perronal dealings to he absolutely reliable. While aware
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that several firms which had expressed interest were cap.-
ble and qualified to perform the wvork, Mobile personnel
felt that, in view of the importance of the construction
project, they could only trust a firm which they knew

from personal dealings to be absolutely reliable, Mobile
chose J,A. Jones since Morrison-Knudsen already held a
large construction contract with the Corps, Mobile there-
fore requested authorjty to negotiate a letter contract
sole~gource with J.,A. Jones on Wovember 3, 1978. The
rationale given in the November 3 message from Mobile

to SAD was as follows: :

"Jones has avallable management person-
nel from international group to immedi-
ately start mobilization at the site,
Jones has readily available procurement
resources, plant and financial capability
which are vital to succeszful completion
of the initial construction phase by 1
October 1979."

This réquest was approved by SAD on November S, 1978. Oh
November 13, the letter contract was awarded to J.A. fones.

LW

Thus, the procurement procedures employed by the
Corps resulted in sequential sole- e negotiated
procurements with two successive firms to the exclusion
of any competition from other potential sources, The
question presented is whether the Corps was justified
in foregoing not only formal:Gadvertising but all com-
petition. '

_One of the exceptions to the formal advertisement
requirement of 10.U.S.C. § 2304(a) (1976; is 10 U.S.C. §
2304(a)(2), the "piblic exigency" exception. Defense

Acquisition Requlation § 3-202.2 (1976 ed.), which imple-~-
ments this section, provides: 3

"Application. In order for the authority
[to negotiate due to public exigency] of
this paragraph 3-202 to be used, the need
must be compelling and of unusual vrgency,
as when the Government would be seriously -
injured, financially or otherwise, if the

- Q -
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supplies or services were rot furnished hy
a certain date, and when they could not be
procured by that date by means of formal
advertising, When negotiation under this
authority, competition to the maximum ex-
tent practicable, within the time allowed,
shall be obtained. * * *," (Emphasis added.)

The authority to neqotiate for an‘item or servige does

not give the contracting officer the authority to nego-
tyate with only one source to the exclusion of other
vailable qualified sources. To the contrary, 10 U.8,.C.

§ 2304(g) (1976) provides: o

"In all pnegotiated procurements in excess
of;$10,000 in which rates or 'prices are
not fixed by iaw and in-which time of
delivery will permit, proposals, includ-
ing price, shall be solicited from the
maximum number of qualified sources
consistent with the nature and require-
ments of the supplies or services to be
procured * * *,% (Enphasis added.)

‘The ggggggg_AggniaikiQn_Begulation further provides:

b}iiann.lchmbetitioh._,All procurements,
whether by formal advertising or by nego-
tion, shall be made on a competitive basis
to the maximum practicable extent.

'35101(6) Negotiated procurements shall

kﬁé on a competitive basis to the maximum
practical extent," .

In short, the statutes and implementing regulations, al-
though allowing negotiation due to a "public exigency®,
require tho procuting. activity to obtain competition

to the maximum extent practicable within the time avail-~
able. Non-Linear Systems, Inc.; Data Precision Corpora-
.Eigg,hgg Comp. Gen. 358 (1975), 75-2 CPD 219,

On September l1, 1978, Mobile had been granted
authority to negotiate a cost-plus-fixed-fee contract
and to proceed with contractor selection procedures and

- 10 ~
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negotiations as contained in ER 415-345-230 (the Corps’
negotiation regulation for cost-plus-fixed-fee construc-
tion contracts), This reqgulation does nnt provide for
sole-source negotiations and generally contains, as fur-
ther explained below, competitive selection procedures
to assure that the contractor selected is the best qual-
ified to do the work under consideration. We do not
question the Corps' initial decision to employ a cost-
plus~fixed fee contract since designs, drawings, and
opecifications at the time were not completed (and were
not scheduled to be completed for Phase I until Decem-
ber 1978)., In this regard, the Corps' own regulation
recognizes that the use of the cost-plus-fixed-fee’con-
tracting procedure is appropriate when reliable cost
estimates cannot be prepared and gives the example

of a cituation where, as here, construction must pro-
ceed with design, Similarly, since the design and
specifications were still unavailable, vie do not ques-
t.ion OCE's approval of Mobile's requesi to use a letter
contract on October 6, 1978, nearly a month after Mobile
had been granted final negotiation authority. While a
letter contract should not be used when any othex type
of contract is suitable, the regulations generally pro-
vide that a letter contract may be entered into when

the nature of the work involved prevents the preparation
of definitive require—.:s:“g, sucl as specifications,
design, and drawings. ' efa lation

» However, Defense Acquisition Regulation §

- (¢)(2) also provides: "A letter contract shall not
be entered into without competition when competition

is practicable."

In our letter.to you of February 6, 1979, we stated
that due to time corstraints, it was not feasible .to
have meaningful price competition in ihis procurement.
While due to the incomplete status of the drawings,
designs, and specifications, realistic cost proposals
by contractors could not have been submitted, this does
not mean that no competition was feasible or required.
Generally, in situations where a cost-plus-~fixed-fee
or letter contract is employed, such as where construc-
tion must proceed with design and preparation of defini-
tive requircments and specifications are not possible,

- 1] -
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competition with respect to price, fixed-fee or estimated
reimbursable cost is generally meaningless and unimportant
as a selection factor, as the fixed-fee is a small part

of the overall cost of the construction and the reimbur-
sable cost proposed by a contractor is largely a guess

at. best, The Corps' awvn requlation recognizes this., PR
415-345~230, paragraph 2-02,

In such situations, however, competition as to capa-
bility may be feasible and practical. "Given only a general
description of the proposed work, construction contractors
having basic capability to perform the work could submit
capability proposals, in which they are afforded the oppor-
tunity to relate to the procuring activity their particular
qualfications and competence for the specific project under
consideration. Again, the Corps' regulations recognize
these procedures, ER 415-345-230, paragrapn 2-02. Such
capability proposals could contain specific contractor
information; such as management personnel to be furnished,
avallable equipment, plan of mobilization, financial capac-
ity, past performance record and other factors, :

Based on our review of the full record now before
us, we feel that, given the several weeks available to
the Corps after being granted f£inal negotiation authority,
competition could and should have been introduced, at .
least to the extent of soliciting capabilit ro ls,
albeit on an expedited basis, from a reasonable, number
of the major firms that had already expressed interest
in the project as early as July 1978. Such action by
the Corps would have fulfiilled its statutory and regu- X
latory obligation to obtain competition to the maximum
extent practicable and - could have been accomplished with-
in the time avallable. In thig regard, we note that the .
Corps' initial sole-source jusf:ification in February 1978 '
stated that "competitive negotiations [would) require
several days" only.

Had the Corps sought competition, we believe it
would have been able to expeditiously evaluate the
capability of each firm solicited to meet the specific
raquirements of the proposed project. See ER 415-345-
230, paragraph 2-02. Such a competitive approach would
have avoided the sequential sole-'source procedures en-—
ployed in the procurement in which the final selection

- 12 -
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of J.A. Jones was made on a questionable and somewhat
unusual basis (i.e., that Jones was a highly qualified
firm not presently under cont:ract with the Corps). Thus,
we believe that the Corps' initial actions resulted in

a procurement that was not competed to the maximum
extent it could have been as required by the statutes
and implementing regulations. Of course, once Perini
withdrew its expression of interest in the procurement,
it ?ppe?rs the Corps had little choice but to proceed

as it did.

Moreover, we are also convinced that the Corps
personnel acted in good faitb-and in a dedicated man-~
ner to accomplish the construction mission assigned to
them. Construction is currently proceeding and in
view of the stated urgency of the procurement, we do
not. believe that the procurement deficiencies noted
above warrant a recommendation for termination of the
contract.

We trust that the foreging will be helpful.
(SIGNLD) Lo L TAATS

Comptroller General
of the United States

- 13 -






